ion concerning the Peerage of Surberland. „ 
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Pe Honourable Lady EL IZ. ABETH, Sifter of the deceaſed 
| William Earl of Sutherland; and the Honourable JAMES 
WEMYSS of Wemyſs, her Huſband, for themſelves 
and on Behalf of their Infant Children. 


1 


4 


Su 


HE Title Deeds of — Family of Sutherland: The ſever) Settlements. of the Lands and Efate of the F — > 
and the Eſtabliſhmeſſt and Enjoyment of the Title of Honour, from the Year 1245 to the Year 1 706, Jae”. 


_ particularly ſtated in the Caſe of Elizabeth, (claiming the Title and Dignity of) Counteſs of Sutherland. PI ft 5 1 

In 1705, the whole Eſtate of the Earldom, with the Title, Honour and Dignity of Earl of Sutherland, We 4 
kttled by John (the 16th) Earl of Sutherland, in the Marriage Contract between William Lord Strathnaver, his eldeſt Sons 4 
and Dame Katherine Moriſon, in favour of the ſaid William Lord Strathnaver, and the Heirs Male of his Body, of that of , 
ay other Marriage Remainder to the ſaid John Earl of Sutherland, the Father, and the Heirs Male lawfully to be procreated 4 
of his Body; Remainder to the Heirs Female of the Body of the ſaid William Lon Strathnaver, (the eldeſt always ſucceeding > 1": 2458 
without Diviſion) and the Heirs Male of their Bodies; Remainder to the Heirs Female of the Body of the eldeſt Heir Fe- | 
male (ſucceeding always without Diviſion) ſo long as there ſubſiſts any of the Deſcendants of the Body of the ſaid Lord -* 
Strathnaver ; Remainder to the other Heirs Female of the ſaid John Earl of Sutherland's Body, without Diviſion, and he 


fleirs Male of their Bodies; Remainder to the Heirs Female of the Body of the eldeſt Heir Female, (ſucceeding always M. K 
out Diviſion) ſo long as there ſubſiſts any Deſcendant of the Body of the ſaid Jahn Earl of Sutherland; Remainder to the Heirs * 

Male of Lady Anne Sutherland Gordin, Viſcounteſs of Arbuthnat, procreated between her and the deceaſed Viſcount of M > * . #8 
wt, her Huſband, and the Heirs Male of their Bodies; Remainder to her Heirs Female, without Diviſion ; Remainderts © of 
the neareſt Heirs whatſoever of the ſaid 7obn Earl of Sutherland: And, failing theſe, to his neareſt Heirs and Aſſignies hat- —_— 


ſoeyer. This Deed contains an expreſs Prohibition, diſcharging any of the Heirs of Entail ſucceeding to the Eſtate to alter. 
the Courſe of Succeſſion; to alien the Eſtate, or any Part thereof; or to contract Debts, whereby the ſame may be incum⸗ I 
bered or evicted, under an Irritancy of the Heirs Right, and a Voidance of all ſuch Deeds. wen oe 


* * + 
* 14 


A Charter of Reſignation, under the Great Seal, was ſoon after obtained upon this Settlement; but, as the Signature ot 2 7 "i 
Warrant did not paſs under the Queen's own Sign Manual, the Dignity was not thereby carried Upon this Charter 1 * — 
y feoffment was taken in May 1707. * 2 


1 * y 


William Lord Strathnaver, the Grantee of this Charter, having died before his Father, was ſucceeded by his Son Milliam, the "+: 
17th Earl of Sutherland, In the Marriage Settlement, in April 17 34, between the ſaid Milliam Earl of Sutherland and Lady — 


Elizabeth Wemyſi, Daughter of the deceaſed Earl of /Yemyſs, upon a Recital, „ That as the Lands, Earldom and Eftate of © 
4 Sutherland are already taillied, and that the Heirs of this Marriage will fall in their Order to ſucceed to the ſaid Eſtate and ; 
& Earldom, therefore the ſaid William Earl of Sutherland bound and obliged himſelf, and his Heirs, &c. That he ſhould got 4 
* alter the Deſtination or Order of Succeſſion of the Title of the ſaid Eſtate, ſo as any Manner of Way to prejudge the | 
Heir Male or Female of this preſeat Marriage from the Succeſſion to the ſaid Eſtate and Earldom, according to the Deſti- 
nation and Order of Succeſſion in, the Taillie thereof; but, in regard by that Deſtination and Order of Succeſſion, the 


4 Eftate and Honours in ſome Event may ſeparate, and go to different Heirs; therefore, in caſe the ſaid William Eatl of Suther- 2 

* land ſhall prevail in reducing the faid Taillie, or if he ſhall make up any other Title to the ſaid Eſtate and Ear!dom; by IIS 

* which he may poſſeſs the ſame, or ſhall ſet aſide the ſaid Taillie by any other Means, the ſaid William Earl of Suther 3 
* in either of theſe Events, bound and obliged him and his forefaids to make a new Entail of the ſaid Eſtate and Earldom, 4 


ſo as the Honours may be united, and deſcend to one and the ſame Heirs, and ſhall Wee in the Heirs whatſoever GH. ee... 
* preſent Marriage, in the ſame Order of Succeſſion to the Eſtate and Earldom of Sutherland, as they have Right to ſucceed roy -} 
to the Title and Dignity of Earl and Counteſs of Sutherland: And that he and his foreſaids-ſhall provide and ſecure the faid. N 
* Eſtate and Earldom of Sutherland in the beſt Manner accordingly.” >, . 


This William Earl of Sutherland died in 1750, without attempting to fet aſide the Entail of 1705, and without executing 
Wy other Settlement of bis Eſtate. He was ſucceeded by his Son, | : 
William late Rarl of Sutherland; who, having eampleted his Titles by a Service and Infeoffment as Hci; to his Fathers 
'Xecuted a Diſpoſition and Settlement of the Eſtate in 1756 ; reciting, That; „“ Foraſmuchas in cafe of his Death withourg+ 

© Heirs of his Body, conſidering that his Title and Honours would, 18 THE CouRst os Law, d:ſcend to Lady Elizabeth Suk © 
* therland (now Lady Elizabeth Wemyſs) his Sifter : And it being his Will and Intention that his Eſtate of Sutherland ag 
* Others thereafter” diſponed, ſhould go in the ſame Channel. with his Honours ; therefore, for the Love, Favour and 
* fection he had and. bore to the ſaid Lady £/izabeth Sutherland, and certain other Conſidetations, he theteby, in caſe of 
* oxn Death without Heirs of bis own Body, ſettled the Eſtate of Sutherland in favours of the ſaid Lady Elizabeth Su 
lad, and the Heits - whatſoever, of her Body; whom failing, to the other Heirs ſucceeding to him in the Honourgalld ©. © 
© Dignity of Earl of Sutherland; whom failing; to his neareſt Heirs and Aſſignies whatſoever.” This Deed teſerr fs 6 - 
de Grantor a Power to alter and revoke. N | 2B | 
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In 1759, the aid //illiam late Earl of Sutherland executed another Settlement, upon a Recital of © the Love, ow 1 
Affedion he had and bore to Lady Elizabeth Sutherland his Siſter, then Wife of the Honourable James Wemyfs of i "34 * 2 

and certain other Conſiderations; whereby, in caſe of his Death without Heirs of his own Body; he ſettled the Eta , 3 
Wherland, © in fayour.of the ſaid Lady Blizabeth Sutherland, alias Memyſi, and. the Heirs whatſoever of her Body; without “ 

* Diviſion; whom failing, to the other Heirs ſucceeding to him in the Honours and Dignity of Earl of Sutherland, wih ow 2 

* Diviſian z whom. failing, to his neareſt Heirs and Afignies whatſoever.” This Deed further conveys and diſpones te =: 

y Elizabeth Wernſs all other Lands and Real Eſtate the faid Earl ſhould die poſſeſſed of, and all his Perſonal Ef. & 


= 


ate 


l contains a Clauſe obliging Lady Elizabeth Memſi, and the Heirs of her Body, to bear the Name and Arms of Sutheri, 75 ö 
* l Mak ” 


4 


M reſerves a Power to alter ot revoke. 
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In 1961, the faid 7illiam late Earl of Sutherland, in his Marriage Contract with Mrs. Mary Mariel, granted Procuratory 


* 


3 Settlement 


188 t for reſigning the whole Eſtate of Sushgrland, and the Lands and Eſtate of Aſint, to which he had acquired à Right from Na. 
| therine Lady Strathnaver, his Gra ther, for new Infeftment thereof, to be made given and granted to the ſaid William 


Marriage Con- 
eq, 10h * Earl of Sutherfand hioſeif, and the Heirs Male to be procreated of the ſaid Marriage, and the Heirs whatſoever of their 
Arier. 44 Bodies; whom failing, to the Heirs Male to he procrested of his Body of any other Marriage, ang the Heirs whatſoevez 
& of their Bodies; whom failing, to the Daughters of the ſaid Marriage, and the Heirs whatſoever of their Bodies; wh: 
% failing, to the Earl's other Heirs ſucceeding to bim in the-Diguity of the Eri of Sutherland : The eldeſt Daughter or Heir Female 
e through the whole Courſe of Succeſſion, always ſucceeding without Diviſion, and excluding all others Heirs Portioners.“ 


, _ 4 
No Infeftment followed upon this Marriage Settlement, o the two former Settlements executed by the late Earl c 
Futherlund, who died in 1766, leaving an only Child, Lady Elizabeth (now claiming the Title and Dignity of) Counteſs e 


Sutherland, 


From this State of the Family Settlements, it manifeſtly appears, that it has been the Sepſe and Opinion of the Granton 
of theſe Deeds, that the Title and Dignity was deſcendible in Courſe of Law (as the Settlement in 1756 exprefles it) to Hein 


General. | | 


It ſurther appears, that the Family Eſtate, as well as the Eſtate lately acquired, are now ſettled in ſuch Manner, that tht 

— Queſtion concerning the Dignity may moſt materially affect the Right of Lady Elizabeth Nemyſs and her Children, to whon 
the Eſtate of Sutherland ftands provided, upon Failure of the Ifſye of the late Earl of Sutherland, her Brother, by all the Set- 
tlements prior to that in the 1761. And upon theſe Grounds Lady Elizabeth Memyſs and her Huſband have been germitted 
upon their humble Application to your Lordſhips, to be heard, on Behalf of themſelves and their Infant Children, in the 
Queſtion concerning this Dignity, now claimed by Sir Robert Gordon, Baronet ; by Lady Elizabeth, the only Child of the 
late Earl of Sutherland; and by George Sutherland of Farſs, Eſq; who have ſeverally preſented Caſes to your Lordſhips in 


4 Support of their Claims, 


eber there b. any general Rule of Law that ought unzverſall ta govern the Deſcent of ancient Pegrages, where na 
Patent or Inſtrument of Creation appears ? | . f 


24h, Whether there is ſufficient 2 Evidence to adjudge the Peerage in Queſtion to any one of the Claimants 
ſpecial Circumſtances of their ſeveral Caſes ? 7 * * „upon the 


pt. The Rule Wich teſpect to the general Rule of Deſcent of ancient Peerages, it appears, that this Matter was under the Conſideration 
* of the Court of Seſſion in 1740, in conſeqgence of a ſpecial Order from your Lordſhips, to make up a Lift of the Peerages 
| = ſubſiſting at the Time of the Union of the Kingdoms, and to ſtate the particular Limitations of ſuch Peerages. The Lords 
25th Feb. x340, then report, That they cannot diſcover in the Records any Patent of Honour creating a Peerage earlier than the Reign of 
Report of the ** King James VI. Before that Time Titles of Honour and Dignity were created by erecting Lands into Earldoms and Lord- 
| 1 6 fis, and probably by ſome other Method, that cannot now, in Matters fo ancient, he with any Cartainty diſcovered ; for 
1 & a great many Noble Families appear, from the Rolls of Parliament, to have fat and voted in Parliament as Lords of Par- 
9 2 de Jiament, though no Conſtitution of the Peerage or Title of Honour under which they ſat can be found in the Records: 
| « But as the Copſtitution in moſt of the ancient Caſes do not appear, and the chief Evidence of the Title's being hereditary 
& js the Succeſſor's regularly poſſeſſing the Predeceſlor's Rank in Parliament; it is not poſſible, without hearing the Allega- 
e gations that may be made, and examining the Evidence that may be brought by contending Parties, to form any Judg- 
ment of the Limitations of ſuch ancient Peerages; as there is not, ſo far as they know, any Maxim hitherto etabliſhed in , 
F3 Law of Scotland that can be applied uni ver ſally to determine the Deſcent of Peerages, where the original Conſtitution, or new 
* | 3» Grants upen Reſignation, do not appear.“ : | | 
Phe Report then mentions the Caſe of the Peerage of Lovat, which had been lately determined by the Court in favour o 
the Heir Male: The Authority of which Judgment they humbly ſubmit to your Lordfhips ; having made mention of it 
« chiefly to ſhew, that though, when the Parties intereſted join Iſſue, and furniſh all the Light in their Power towards the 
Determination of the Cauſe, the Court muſt give their Opinion; = where no Party that may be intereſted is bound te 
* „appear, and to produce or point out the Records, ſo as they may be found there, the Documents that are neceſſary to in- 
<« ſtruct their Claim, it is next to impoſſible for any Court, or indeed for human Induftry, to make up a · State of the Intereſt 
<< of ſo many Perſons as fall under this Obſervation with any tolerable Certainty.” 5 f 
f ! 1 l 


Dbſerrations ou It may be obſerved, that the Caſe of Lovat, mentioned in this Report, and inſiſted on by the Claimants Sir Robert Gardi 
the Caſe = the and Mr. Sutherland as an adjudged Caſe in Point, was determined by the Court of Seſſion when (as is now admitted) the 
— * had no Juriſdiction in Cafes of Peerage. The Judges differed greatly in Opinion, and the Queſtion was amicably determined 
R by an Award of two of the Judges, whereby the late Lord Louar was decreed to pay a Compoſition of 12,000 J. and the Heit 
n Female was prohibited from taking the Title, under a Penalty of 30, . This Judgment, therefore, was not conſidered 
. by the Court of Seffion in 1740, nor has it been at any Time conſidered as of any Weight, It adds nothing to its Authority 
.—_ that the late Lord Lover ſubmitted to be tried as a Peer for his Acceffich to the Rebellion 1745: His diſclaiming an Honou 


5 purchaſed at ſo much Expence wpulq have been of no Advantage to him at the Time. 
es did not again occur till January 1762, when the Caſe of thy 


— — . be In conſidering theſe Claims, there occur two Quellions: 5 Pl RY 


* 


Jan..1763, The Queſtion concerning the Deſcent of ancient Peer 

Eid _ Peerage of Caſſillis was — by your Lordſhips. 9 
It was much inſiſted on in this Caſe, by the Counſel at the Bar, That ancient territorial Dignities were Maſculine F iefs 
accompanied with Power and Juriſdiction ; and that, by their original Nature and Conſtitution, they deſcended to Heir 
Male,—In Support of this, the Caſe of the Eatldom of Strathern was reſorted to as an Authority, which, it was ſaid, wa 
ranted hæredibus ſuit, and, as Buchanan reports, returned to the King upon Failure of Heirs Male, as being a Maſculint 
F ief: And there were produced eleven Inftances, wherein, it was ſaid, the Heirs Male had taken ſuch Peerages in Preference 

to a nearer Heir Female exiſting at the Time. | 


The Heir of Line by Female Deſcent who claimed the Peerage of Caſſillit, in Oppoſition to the Heir Male, inſiſted prin 
a That the Succeſſion in Peerages, as well as in Lands, was always lineal, and always Female; and where an Hei 


Aale took the Succeſſion, it was always as an Heir of Proviſion, ſpecially called by the Deſcription of Heir Male, and not b 
the Coutſe of Law. But no Inſtances of the Deſcent of ancient Peerages to Heirs Female were prodyced in Support of th 
Argument; nor was any Evidence offered to diſprove the Inſtances brought by the Heir Male. , 


0 * 
"TY 9 In Fact, the Judgement in the Caſe of Caſſillis did not eftabliſh this general Maxim, That all ancient | 
' * Inſtrument of Creation appeared, were to be conſidered as Maſculine Fiefs, deſcendible to Heirs Male. It 77 = n= : 
0 0 4 


6 = . * . 
| ! Occaſion, That it appeared. there mas moi frequently @ Charter of Erettion of the Lands at the Time the Title 
penferred. If the Lands were limited to rags wh the Title of Honour could not bg ſuppoſed to deſcend in a different Channel jr 


eerages, Where 


4 the Langs in the Charter, —Every Creation of a Peerage muſt have been by Words, ſome Way or other; and there uw | 

Fog Authority to the contrary. The Queſtion therefore muſt be, What is the Preſumption as to the Deſcent of Titles of He 

7 ur, where there are no Words limiting the Deſcent If the Inſtrument of Limitation is loſt, ſome Preſumption mal 
= found to regulate the Deſcent. The Court muſt raiſe a Preſumption upon the moſt probable Grounds.—lt was held, þ 

tze Preſumption of Law follawed properly the Nature of the Fes; and that therefore, as the Limitations of the Land E s 

* were in favour of Heirs Male, both before and after the Creation of the Dignity, it was juſtly preſumed, that the Pen 
the Perſon ennobled we 


4 V | | beſcendec in the ſame Line; it being impoſſible: to ſyppoſe, e Sovereign would grant, or 2080 
” me | = . : . | 


* 


E 

Ns 
xceept of a Title deſcendible to any other Heir than the Perſon intitled at the Time to ſucceed to the Land Fiat 
family. 
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It moſt certainly never was an eſtabliſhed Maxim of the Law of Scotland, (as inſiſted on by the Claimant Sir Nhe: Hardon) 
That ancient Peerages are preſumed deſcendible to the Heirs Male «ny of the Perſon firſt ennob! vhere there is no Patent 
or Act of Creation direCting a different Courſe of Deſcent: Nor can it be maintained, that the CMles of Lorat, Cds, and 
Birthwick, were determined upon this Principle, as has been inſiſted on. 


It has been ſhewn, that the Court of Seſſion, in their Report to your Lordſhips in 1740, ſoon after the Caſe of Lrwat was 
determined, expfeſsly ſay, That there is m Maxim eſtabliſhed Ly the Law of Scotland, that can be atpiicd univerſally to the De- 
ſent of ancient Peerage. In Fact, the Caſe of Lovat is mentioned by a contemporary Author of the greateſt Eminence in 
the Law, to have proceeded upon this Ground: * That if there is no Patent, but only Poſleſſion, which is the Caſe of our 
« ancient Lords, the Title of Honour muſt go to the Heir at Law, who inherits all hereditary Rights, where a Proviſion in favour 
« of other Heirs does not appear ; but if the old Rights of the Barony or Lordſhip belonging to the Family have always gone 
4 in a perpetual Channel to Heirs Male; then all Titles thereon founded will be underſtood to go in the fame Manner to 
« Heirs Male, though the Rights of the Eſtate came afterwards to be deſtined to Heirs whatſoever ; for the Feudal Peerage 
© muſt go as the Eftate would, at the Time when great Barons, on account of their Holdings, remained Lords of Parliament, 
« and the ſmall ones were allowed to ſend a Commiſſoner to repreſent them.” The Author here ſtates the Caſe of Lavat 
s an Authority; from whence it is evident, that the Lords proceeded upon this Ground, that the Land Eſtate having been 
teviſed to Heirs Male at the Time of the Creation of the Peerage, the legal Preſumption was, that the Peerage deſcended in 


he ſame Line. 


The Caſe of Caſillis was determined upon the ſame legal Preſumption, ariſing from the Settlement of the whole Land Eſtate 
except a few detached Parcels) with the Chieftanſhip of the Tribe upon Heirs Male, both before and after the Creation of 
de Title of Honcur. 


The Caſe of P-rihwick paſſed upon the ſame Preſumption, ariſing from the Settlement of the Land Eſtate, without any 
Irgument whatever; there having been no Oppoſition, nor any Evidence of the Exiſtence of an Heir of Line leſs remote 
han the Claimant. 


It is indeed impoſiible to maintain, that any general Maxim was eftabliſhed in theſe Caſes, tending to exclude the Female 
Line from the Succeſſion to ancient Peerages, 


That ancient Dignities were Maſculine Fiefs by their Nature aud Conſtitution, deſcendible to Meirs Male en'y, is contrary 
þ the cleareſt Evidence, and could not be, as in Fact it was not, the Ground of the Judgment in the Caſe of Caſſillis. 


At what Time the ancient territorial Honours ceaſed, does not appear from any Hiſtory or Record now extant ; but this 
s moſt certain, and proved by undiſputable Evidence, that the moſt ancient Earldoms 1 Scotland were not Majculine Fiefs 
elcendible to Males only, to the Excluſion of Females. One ſingle Inſtance of an ancient Peerage deſcending to and enjoyed 
by an Heir Female, entirely deſtroys the Univerſality of the Propoſition, that ancient Peera ges are to be conſidered as Maſculine 
els deſcendible to Heirs Male only. E 


That the Dignities of Angus, Mar, Buchan, and R:f5, created before Patents were introduced, paſſed to Females, and 
anſequently were never conſidered as Maſculine Fiefs, is proved beyond Diſpute. 


Upon conſidering the State of the ancient Peerages of Scotland, it will be found, that in ſome of them, at the Time of 
eating the Dignity, the Land Eſtate connected with it, ſtood limited in favour of Heirs Male. In all ſuch Cafes the Title 
Honour will undoubtedly deſcend to the Heir Male of the Perſon firſt ennobled, unleſs there has been a ſubſequent Re- 
mation and new Grant of the Dignity, or dignified Fief, in favour of a different Line of Heirs. 


In the ſame Manner, where it appears that the Land Eftate ſtands limited to Heirs Genera!, berore and at the Time of che 
ration of the Dignity, the Preſumption of Law is equally ſtrong in favour of the Heir Female; for it is impoſſible to 
nceive, that the Eſtate and Dignity were intended to be ſeparated, perhaps immediately upon the Death of the very firſt 


antee, 


It appears from the beſt Authorities, that, in Fact, ancient Dignities were, moſt frequently, created by the Charter of 
ection of the Land Eſtate, without mentioning the Dignity, which is the ſtrongeſt Proof of the Connection between the 


ate and Dignity, and of their deſcending in the ſame Line. 


l the Inſtances of the Deſcent of ancient Peerages ſtated by the ſeveral Claimants (and here referred to) are to be taken 
Conſideration, it will appear, that the cotemporary Settlements of the Land Eſtate governed the Deſcent of the con- 
itant Peerages, in moſt Caſes : For not only the Inſtances ſtated for the Claimant Lady Elizabeth, but likewiſe ſome of 


e Inſtances ſtated for Sir Robert Gordon, when examined, will appear to ſupport the Principle now inſiſted on. 


— — — 


The ſecond The ſecond Queſtion propoſed to be conſidered is, whether there is ſufficient legal Evidence in this Caſe to adjudge the 
— — 2 Peerage in Queſtion to any of the Claimants, upon the ſpecial Circumſtances of their reſpective Caſes. 
ale con . 


_ — The only ſpecial Circumſtance upon which Sir Robert Gordon's Claim is founded, is the ſuppoſed Creation of Adam Gordon, 
ng Sir Robert the Huſband of El:zabeth Counteſs of Sutherland, who ſucceeded to her Brother in 1514. | 


Gordon. | . 
1 The Facts ſtated in the Caſe of Lady Elizabeth Sutherland, ſhow the Impoſſibility of this Creation. 

Adam Gordon f 
diſproved, remote Heir Male claiming a Land Eſtate under a Limitation in a new Grant, in Oppoſition to the neareſt Heir of 


» muſt indiſputably produce the Grant itſelf, or the cleareſt Evidence of its Exiſtence and Tenor. 


He ſtates it as Evidence, beyond the Poſſibility of Doubt, that Adam Ger den enjoyed the Peerage, becauſe he fat in the Privy 
Councils and is marked in the Liſt of the Sederunt Books, as Earl of Sutherland, and is fo deſigned in many private Deeds, 
and in Bal Alexander's Service in 1 590. | | 


10+ 


"ap K „But 


x © 


Peerage. I e 
had, o that Time, the Title given him by Curteſy. Ihe Queſtion in this Cafe is, Whether there was a nw Creation in the 


Perſon of Adam, independent of his Wife ? The Sitting in Council is no Evidence of this. "Ihe whole Members of the Privy 
Council wete ſpecially "i by the King; many Commoners were of the Number, and no Peer had a Rizht to fit, unleß 
actually called. His being ar! Ol aw 

being deſigned, in the {ame Manner, in private Deeds, and in the AQt of Service in 1590, (which, in fact, is only a private 
Deed) are Proofs of his aſſuming, but no manner of Proof of the King's conferring a new Title of Honour upon him. 


and particularly to Ferrerivs, a Piedmonteſe Monk (who wrote a Compendium of the Hiſtory of the Cardin Family in 1548) 
whom he has, for this Purpoſe, dragged out of Duſt and Obſcurity. 


The Authority 
of Ferrcrius 
conſidered, and 
refuted by other, 
Hiſtoriaus. 


| Sir Robert Gorden, the Great Great Grandſon of Adam Gordon, and Great Grandfather of the Claimant Sir Robert C order, 
who, as Tutor to his Nephew, had all the Writings of the Family in his Cuſtody, writes a Hiſtory of this Family in 160, 
and therein ſtates every one of the Writings in the moſt particular M 

mentioning any new Creation of the Dignity in the Perſon of his Anceſtor, he conſtantly treats of the Dignity as deſcendiblet 
Females, and as enjoyed by Adam Gordon in virtue of his Marriage only. ; 


Manvſcript in 
the Poſſeſſion of 
the Earl of Kin- 
noul. 


2do. 
The Family 
Arms and Sir- 


name, no Proof 


of 2 new Crca- 
tion of the 


Dignity. 


A qtio, 

The ſup poſed 
fication in 

1617, of the 
Decreet of 
rinking of the 
Nobility con- 
ſidered. 


tire Credit, expreſsly ſays, That Adam Gordon enjoyed his Title in Right of his Wife. 


« Wife, Lady Elizabeth, tobe ſerved and retoured Heir unto her Brother Earl John; and he taketh Inftruments, that ſhe wa 
« duly ſerved according to her Briefs. Then he procureth a Commiſſion to the Sheriff of Inverneſs, to give Seaſine to hi 
« Wife, Lady Elizabeth, in the whole Earldom of Sutherland, and which was done accordingly in the Year of God 1515 
« whereby their Poſterity, and Succeſſors, became not only Earls of Sutherland, but alſo lawful Heirs, by Succeſſion, of all Rights 
« Titles, Privileges, and all Honours whatſoever, appertaining to the antient Earl; of Sutherland.“ 


in the Year 1514, whereupon ſug was infeft and ſeaſed in the Earldom of Sutherland the Year 1515. Lady Elizabeth matti 
% Adam Gordon of Aborn, the ſecolMW Son of George, ſecond Earl of Huntlie, and fo their Poſterity became, by this Marrig 
* not only Earls of Sutherland, but alſo lawful Heirs by Blond and * to all the Rights, Titles, Privileges, Precedenc 
and all Honours and Dignities whatſomever, pertaining to the antient Earls of Sutherland,” 


which he moſt certainly would have done, if it had ever exiſted, clearly ſays, That the Earldom was a Feminine Vief, 6 


cedency by Blood and Succeſſion, conſequently not by a new Creation. 


L [4 J 


But Sir R:tert Gordon wil] not ſurely maintain, that this is Evidence of the actual Conſtitution and Eſlabliſmment cf a 
The Enjoyment of the empty Title is not diſputed. Every Commoner, who married a Peereſs in her own Rioht 


eſigned Earl of Sutherland, was the Operation of the Clerk, and no Act of the Council ; his 
Senſible of the Tnefficacy of this Proof, Sir R:bert Gordon reſorts to Hiſtory for Evidence of the aQual Creation of 4 1», 


This is probably the firſt Time that ever any Hiſtory, even the moſt authentic, was judicially offered as Evidence of the 


aQual Grant of an Eſtate or Dignity, in a Competition with the Heir at Law. If it was admiffible Evidence, the groſs Errors 
and Partiality of this Monkiſh Writer (which could eaſily be ſhewn) muſt deſtroy his Teſtimony, 


But in fact, other Hiſtorians *, and among theſe one reſpectable Author +, to whom Sir Robert Gordon is bound to give en. 


anner, as lying before him at the Time; yet ſo far from 


Speaking of the Succeſſion of Elizabeth Counteſs of Sutherland in 1514, he writes, The ſame Year 1514, he made bt 


In another Part of the ank liſtory, where he ſtates the Title Deeds of the Family, are theſe Words: 
Item, Lady Elizabeth Sutherland, the Siſter and Heir of this Earl of John, was ſerved and retoured Heir to her Brothe 


Thus Sir Robert Gordon's Anceſtor, under whom he now claims the Dignity, ſo far from mentioning any new Creatio 


ſcendible to the Daughter of the eldeſt Son, and that the Pofterity of Counteſs Elixabeth inherited the Dignity and ancient Pt 


It is ſcarce neceſſary to add, that the Words taken from Ferrerius, do not import the actual Creation of Adam Gordm 
any new Grant from the Crown. He ſays, The Creation proceeded from the Marriage only. QUA DE RE creatur, 


Sir Robert Gordon might have ſtated the Authority of another Author. like Fri, that of Ale, Naſſeus, whi V 
in 1627, and Tpeaking of inis Marriage, ſays more elegantly, Adamus Gordonius Aboniz dominus Elizabethe Sutherlandie þ 


uxore dutia, hugus provinciæ COMES EVASIT, Eliſabetha Sutherlandiæ comitiſſa, juxta regni conſuetudinum heres Sutherlandiæ a 
tatus, proxima An. Dom. 1514, declarata fuit ; propterea jus poſteri, nm ſolum Sutherlandiæ comitatum, ſed omnia quzque ji 
privel-gia et immunitates quibus olim inſigniti erant Sutherlandiæ comites, jure hereditaris conſecuti ſunt, The Meaning of both i 
ſame, importing no more, than that Adam G:rdm became Earl by his Marriage with Elizabeth the Counteſs of Sutherlon 


The next Piece of Evidence of Alam Gordon's Creation is, the blending the Arms of Gordon with thoſe of Sutherland, 
his Poſterity carrying the Name of Gordon for ſome Generations. f 


It has been ſhewn, in the Caſe of Lady Elizabeth, that it was uſual to retain the Father's Sirname, though the Eſtate 
Dignity proceeded from the Mother; and that this happened in the Family of Adam Gordon. 


With reſpect to the Coat Armorial of the Family, it is true, That the proper Arms of Sutherland were quartered for ſom 
Time with the Arms of the Family of Gordon, the Supporters, Badge, and Motto, being {till retained : But ſurely this caana 
be inſiſted on as any Evidence of a new Creation of the Dignity, in favour of the Perſon who took this Method of ſhewing his 
Connection with two great Families, it being uſual in theſe Days. 


The laſt Piece of Evidehev inſiſted on by Sir Robert Gordon, is a Ratification, ſaid to have been granted by King James th 
Ech, in 1617, of a Decreet of ranking of the Nobility in 1606; in which Ratification, the Ear! of Sutherland is ſaid to be ſtile 
Lerd Gordon of 8 and that there is no Evidence of the Exiſtence of this Title, before the Time of Adam Gord: 
It is added, that this Ratification was once produced by the Family of Sutherland, and is now in the Claimant Lady Elixalet“ 
Poſſeſſion. To give the greater Appearance of Weight to this Piece of Evidence, Sir Robert has very lately claimed, by 
Petition to his Majeſty, this new Dignity, as an Addition to that of Earl of Sutherland. 


It is unfortunate for this Claimant, that he ſtills ſounds his Right to Dignities upon Deeds which never exiſted, and aſſumt 
therefore the Liberty to ſtate their Contents in any Manner he thinks proper. 


It would be no difficult Matter to fhew, that a Ratification of a Decree contains no more than an exact Copy of the Nec: 
itſelf, and the uſual Words of Style whereby the King ratifies and confirms the Decree, &c. This in fact is the uſual Fort 
of Ratiſications. The Decree of ranking of the Nobility in 1606, is printed in the Appendix to the Caſe of the Claim! 
Lady Elizabeth, and mentions no ſuch Title as that of Lord Gorden of Dorno:k. The Ratification of this Decree, if any © 
iſted, could not add a Title not mentioned in the Decree itſelf. 


But in fact, the Ratification in 1617, alluded to, is no other than a Proclamation by the King and Council, for conformi 
and enforcing the Decree of ranking in 1606. It is likewiſe printed by the Claimant Lady Elizabeth, and no other Ratificati 
was ever in her Poſſeſſion; and, ſo far as Hiſtory or Records can afford any Evidence, no ſuch Ratification ever exiſted: 
is true, that it was looſely ſtated in the Pleadings in 1706, for the Earl of Crawfurd ; that ſuch a Ratification was produce 


- 


* Crawfurd, in his Peerage, p. 474, ſays, She married Adam Gorden of Abeyn, who, it appears plainly, according ** 
& Cuſtom with us, was hore, 4 the Lady's Right, Earl of Sutherland. ; : r Tait 


+ Sir Robert Gordon's original Manuſcript in the Hands of the Claimant Sir Robert Gordon, Copy given by the Aut'® 
the Family of Sutherland in 1658. | 


\ 


zad contained the Title of Lord Dorneck ; but this was treated as of no Weight whatever, without admitting or deny! 
F.. It appcars from the ſame printed Pleadings, Page 82, that this pretended Ratification in 1617, was never pro 


4 
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roduced. 
The other partial Hints, and detached Arguments, found diſperſed through Sir Rola or gan- Caſe, can have no Weight 
or Influence in the Determination of the preſent Queſtion. | 


The imperfect and indecifive Proceedings in the Competition with the Earl of Crawfurd, concerning Precedency, in 1706, 
cannot aſtect the preſent Queſtion. It was the Opinion of five of the Judges only, when there were 15 preſent "that 
there was no ſufficient Evidence produced, at that Time, of the Tranſmiſſion of the ancient Dignity to Eligaleth Cancel of 
Sutherland in 1514, but this Matter was not a res judicata. As an Opinion, it was encountered by a contrary Opinion of the 
other Judges; as a Judgment, it was ſubmitted to a further Diſcuſſion, by a Petition for Rehearing ; which Petition having 


deen allowed to lye over, a Decree of Wakening and Transference of the Action was obtained by the Earl of Sutherlind, 
azainlt the late Earl of Crawfurd in 1746, ſo that the Queſtion ftill remains undetermined, 


The Family Settlements have been particularly ſtated in the Caſe of Lady Elizabeth; one Charter, however, has been 
omitted, and is ſtated by Sir Robert Gordon, This is a Charter in 1366, by King David II. to William Emil of Sutherland, 
and to his Heirs Male. 


This Charter clearly demonſtrates, that the Diſtinction was then known and eſtabliſhed, between Heirs Male, and Heirs 
General of Line, and that the Male Heir could never take in Preference to a nearer Heir Female, unleſs ſpecially ſo called, as in 
this Charter. The Lands contained in this Charter, probably acquired for ſome political Purpoſe of the Times, made no Part 
of the Family Eſtate, which lay conjoined in one County, and they remained but a very ſhort Time with the Family. 


The other later Charters, from 1601 to 1681, preferring the Male to the Female Line, can have no Influence whatever on 


he Tranſmiſſion of the Peerage. The Male Succeſſion was much favoured during that Period, and moſt probably the Sctile- 
ments of the Land Eſtate in that Line, were intended to pave the Wa 


y for a Reſignation, and a new Grant of the Dignity in 
the ſame Line ; but it is certain that this was never accompliſhed. | | 


Sir Robert Gordon therefore has not been able to ſhew a colourable Pretence for a Claim to this Dignity. He has totally ſailed 


in the original and only Foundation of his Claim. He is bound to ſhew a particular Inſtrument of Creation in favour of Adam 
Cerdon, or to prove its Exiſtence and Tenor by legal and concluſive Evidence. 


; Hegg he is barred in limine. If he is per- 
mitted to go further, and to ſuppoſe, that this imaginary Patent was in favour of HeiPPtate, he is oppoſed by the direct Evi- 
tence of the original Patentee, who, in 1527, concurred with Counteſs Elizabeth, in ſettling the whole Eſtate of the Earldom 


in favour of the Heirs Female of that Marriage, in Preference to the Heirs Male of his own Body of any other Marriage. 
Upon theſe Grounds alone, it is ſubmitted, that this Claim muſt fall to be diſmiſſed. 


The Claim of George Sutherland, Eſquire, has been examined in the Caſes of the other two Claimants. The general Prin- 
ples of Law, already ſtated, with reſpect to the Deſcent of ancient Peerages, exclude him from any Right to this Dignity, as 
eir Male of the ancient Earls of Sutherland. The Silence and Acquieſcence for 250 Years, while another Line of Heirs en- 
ped the Peerage, is an abſolute Bar to this Claim; not from any preſcriptive Right acquired by this Poſſeſſion, but from the 


Irongeſt of all legal Preſumptions, the preſumed Defect of Title in the Perſon not claiming, and the unqueſtionable Right of 
te Polleflor, confirmed by the King and Parliament. 


The only ſpecial Circumſtances ſtated in the Caſe of this Claimant, are, 


Imo, Fhat John, the Eighth Earl of Sutherland, had an eldeſt Son, who died vita patris, leaving Iſſue an only Daughter, 
ho was married to the Earl of Orkney and Caithneſs, and had Iſſue. 


240, That Counteſs Elizaleth had an legitimate Brother, wha ſat np U.. f- t- io Elan of GuDeriand ; Was ſup- 
orted by ſome of the Dependents of the Family, with whom he appeared in Arms, and was defeated and ſlain in the Field of 
pattle, | 


It is not eaſy to diſcover how either of theſe Facts (if true) would favour the Claimant's Pretenſions. 


With reſpect to the firſt, if the Fact were true, it would rather tend to confirm the Claim of Lady Elizabeth, and to deſtroy 
e Pretenſions of the other Claimants. For as it appears, that the Earldom was reſigned, and a new Grant obtained, in 
55, ſoon after the ſuppoſed Death of Alexander, the Preſumption would be, that as the Eſtate and Di nity was at that 


ime deſcendible to the neareſt Heir General of Line, and Marjan, the Daughter of the eldeſt Son, would have taken them 
Preference to Jahn the ſecond Son, the Reſignation was intended to exclude her, 


But the Fact is, that not only is there no Trace to be fond, cither in Records or Family Deeds, of the Exiſtence of this 
Alexander, or of his Daughter Mar 


-Jory : But there is the moſt indiſputable Evidence that this Marjory Sutherland, who v 
narried to the Earl of Cairhneſs, was Daughter to Surherland of Dunbeis w. ; : 


The Exiſtence of With reſpect to the ſecond Fact, relating to Alexander, the Baſtard Brother of Counteſs Elizabeth, it is entirely foreign to 
|» xy dren the preſent Queſtion. It is admitted by all Parties, that he had no legal Pretenſions to the Dignity ; or if he had, they were 
of Counteſs extinguiſhed by his Death without leaving any Iſſue. 

Elizabeth, con- 

ſidered. It appears manifeſt therefore, that the Claimant Mr. Sutherland has no Right to this Dignity, either upon the general 
Principles of Law, or any ſpecial Circumſtances he has ſtated in Suppare.gf his Claim. | 


__—_ — It remains now only to conſider the ſpecial Evidence, and Circumſtances ſtated in Support of the Claim of Lady Elizabeth, 
ance in tne 


Claim of Lady the Daughter of the late Earl of Sutherland; which, it is apprehended, muſt intitle her to this Dignity, even admitting the 


Elizabeth Su- general Principles of Law to be as inſiſted on by the other Claimants, 
therland con- 


lidered, 


The Eſtate and Dignity having been veſted in the Father and Brother of Counteſs Elizabeth; having been enjoyed by her 
from the Year 1514, to her Death in 15353 and having been tranſmitted to her Son Alexander, et heredibus ſuis, by her own 


; J 
Reſignation, not by her Huſband's, (for he is only a Conſenter to the Inſtrument) would moſt certainly be ſufficient Evidence, 
in ordinary Caſes, to prove that the Eftate and Dignity were veſted in Counteſs Elizabeth, 


It might be proved, beyond the Poſſibility of a Cavil, that a Service, or the Verdict of a Jury, aſcertaining the Death of the 
former Heir, and the Degree of Propinquity of the Heir claiming the Inheritance, was, by the Law of Scotland, the only 
Mode of tranſmitting a Dignity, as well as a real Eſtate, from the Dead to the Living. 


——_—_— 
— 
e 


— 
- 


Imo. Precept on a Charter by Alexander de Ile comes Noſſiæ, for infefting Alexander de Sutherland, et Maricta de Ie, giger to 
che Grantor, and Wife to the ſaid Alexander Sutherland, and their Heirs, in the Lands of Dunbeath, &c, lying in the 
Farldom of Caithneſs, 24 October 1429. | | 


24%. Laſt Will and Settlement of Alexander Sutherland of Dunbeath, making Proviſions for his four Sons, and 1 « thy 
« Ecrl of Caithneſs and Orkney, and Marjory my Daughter, and 10 the Bairns gotten and to be gotten betwixt them.” She is 


often named in the Settlement; and the Earl of Sutherland is alſo named, as Debtor to the ſaid 4/cxander Sutherland, but not 


hi 


== + 1 


This Service having been completed, Elizaleih is immediately deſigned, in all Royal Charters; in ail public Summonſc, 
Actions, and Proceedings at Law; in all private Charters, notorial Inftruments of Reſignation and Seiſine; and in al! Cor. 
tracts and ſolemn Deeds, by the Name and Addition of Comitiſſa de Sutherland et hereditaria domina tjuſdem. Amonn the 
numerous Deeds and Writings belo to the Family and the Vaſſals of the Eaildom, the Claimant, Sir Robert Grd, ha 
been able to diſcover only two; the one copied by the Notary from the other, wherein the Word Cemitiſſia is omitted before 
the Words hæreditaria domina de Sutherland: A manifeſt Inaccuracy of the Writer; as in all the other Deeds and Writing 


of the ſame Date, ſhe is deſigned Comitiſ.a. 


There can in no Caſe whatever be any other Proof of a Female's enjoying a Dignity, but ſuch public and private Deed 
as are mentioned. This is the only legal Proof, except fitting in Parliament, of which a Female is incapab'e. Why then 
are other Proofs required? Why is it to be ſuppoſed, that Counteſs Elizabeth derived her Title and Dignity from her Hul. 
band? As it appears that her Father, Brother, and Son, took the Dignity by legal Deſcent, why is ſhe alone to be excluded 
from her Right of Succeflion ?—By the Limitation in the ſeveral Royal Grants produced, the Eſtate of the Earldom was in- 
diſputably conveyed to her, and ſhe enjoyed it accordingly. The Law muſt preſume, that the Dignity pailed to her in the 
ſame Manner, unleſs it appear from the cleareſt Evidence, that ſhe was expreſsly excluded or declared incapable of ſuccecding 


to the Dignity. 


If Elizabeth Counteſs of Sutherland took the Dignity in her own Right, the preſent Queſtion is at an End. The Claimant 
Lady Elizabeth muſt take it in the ſame Manner, there having been no ſubſequent Grant of the Dignity to exclude her. 


There are many ſpecial Circumſtances, beſides theſe already ſtated, which ſhew, that as Counteſs Elizabeth took the Dis 
nity in her own Right, ſo it was underſtood to paſs of courſe to her Heirs Female, in Preference to the Huſband's Hei 


Male. 


, It appears, the whole Eſtate of the Earldom was reſigned by Counteſs Elizabeth in 1527, and a new Grant was ob 
tained to her Son Alexander, et hæredibus ſuis, —By this Grant, Alexander's Daughter muſt indiſputably have taken the Eft 
of the Earldom ; for, by the ſame Words of Limitation, heredibus ſurs, Counteſs Elizabeth herſe!f took the Eſtate in 1514 
Is it poſſible then to believe, (as Sir Robert Gordon ſuppoſes) that Adam Gordon, her Huſband, would have taken a new Gran 
of the Dignity to himſelf and his Heirs Male, when it is certain his Son of a ſubſequent Marriage, who by this ſuppoſed Gran 
would have been the Heir of the Dignity, would be excluded from the Eſtate of the Earldom by Counteſs £1:zabeth's Grand 
daughter? In Fact, this Reſignation and new Grant of the Eflate was moſt certainly intended to preſerve it entire to the He 
of Line of Counteſs Elizebeth, the of the Dignity, in Excluſion of the Heirs Male of Adam Gerdon, her Huſband, wh 


had no Right to the Dignity. For, a 


Charter rgth 2dly, It appears, that Adam Gordon's ſeparate Eſtate of Aboyn was taken about the ſame Time to his Hers Male of th 
Novemb. 1512, Marriage; and failing theſe, to his own Hei tobatſomever. Why were there ſeparate and oppoſite Limitations of the tu 
— Eftates? Why were Heirs Male at this Time fo clearly diſtinguiſhed from Heirs General of Line? Moſt certainly with n 
In the Addition- Other Intention, than that the leſſer Eſtate of Abeyn might paſs to Adam Gordon's Heirs whatſomever of any ſubſequent Mal 
al Appendix to riage, and that the Eſtate of the Earldom might deſcend to the Heirs whatſoever of Counteſs Elizabeth, who were Heirs 
2 5 the Dj gnity. N 
2 P 4. - 

It is impoſſible, even admitting the moſt violent Preſumptions, to ſuppoſe any new Patent of Creation of the Dignity 

favour of Adam Gorden and his Heirs Male, excluding the Heir General of Line of Counteſs Elizabeth, to whom the La 


Eſtate of the Earldom was limited. 


It is impoſſible the Claimant Sir Robert Gordon can take the Dignity upon the imaginary Foundation of a new Creati 
unſupported by any legal Evidence whatever, and contrary to the Weight of Evidence appearing from the ſpecial Circut 


ſtances of the Caſe. 
It has been ſhewn, that the Claimant Mr. Sutherland is excluded upon the known eſtabliſhed Principles of Law. 


The Dignity therefore muſt deſcend to Lady Elizabeth, the Daughter of the late Earl of Sutherland : If not to her, 
Conſequence would be, that it is extinct; as it is clear that neither of the other Claimants have Right to it. 


An Extinction of the Peerage would vacate the Limitation in the laſt Settlement of the Family Eſtate in favour of the 
who ſhall be found to have a Right to the Dignity, which has given riſe to the Claims of the remote Heirs of the Fa 


Thus an Extinction of the Dignity would preſerve the Family Eſtate to the Heir at Law, called to the Succeſſion by all 
prior Settlements of the Eſtate, and prevent its paſſing to very diſtant collateral Heirs, who molt certainly were never in 
Contemplation of the Makers of theſe Settlements, © | 


3 Dx GREY, 
be i ANDREW CROSBI 


<a 
* 


| the Queſtion concerning the Peerage of 
Sutherland. 
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be Honourable Lab EL1ZaBETH, Siſter of the 


deceaſed William Earl of Sutherland; and the 


Honourable James Wemvss of Wemy ls, Der 
Huſband, for tbemſelves and on Beal 7 their 
Hen. Children. 


